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Abstract

In order to ensure public trust in the government’ s integrity.,
Taiwan has introduced a series of sunshine acts, including the 1993
passed “Act on Property-Declaration by Public Servants” (APDPS)
and the 2000 passed “Act on Recusal of Public Servants Due to
Conflicts of Interest” . The APDPS has undergone 4 amendments.
Nonetheless, calls for further amendment are still now and again to hear.
Therefore, the Research, Development and Evaluation Commission has,
after public tender, funded this project, to review the post-implementation

effects of the concerned law.

Based on the reference framework of good governance developed by
World Bank, this project weighs the advantages and disadvantages of
asset disclosure (AD) and advances its legislative strategies and
recommendations to institutional reform. The research team analyses
court decisions as well as the Executive Yuan appeal decisions, and
identifies controversial problems in theory and practice through focus
group meetings. Furthermore, we explore the implementing effectiveness
of various countries, especially the United States, Canada, Hong Kong
and Singapore as benchmark case and base our recommendations on the

lessons from international experience.
Through the above analysis, we find out:

1. The institution of AD can be designed to help prevent potential
conflict of interest (COI), detect illicit enrichment (IE) and

increase public trust in the government’ s integrity. While the
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AD systems in the U.S. and Canada focus primarily on the
prevention of COI, Hong Kong and Singapore serve as the most
famous examples to employ the financial disclosure as tools to

detect IE.

2. The APDPS has fulfilled its expected functions to some degree
since its implementation. However, it also brings about a lot of
side effects, such as the cost of implementation, reducing

people’ s will to hold public office, and violating privacy.

3. The newly enacted crime of inexplicable wealth and the proposed
establishment of the Independent Commission Against
Corruption might complement the APDPS to fight against IE.
However, it 1s still too early to make a definite judgment, if these

mechanisms really work.

4. Despite the legitimacy of separately regulating AD and COI in the
current law, their functional connection should be further

strengthened.

From the above observations we conclude the following main

recommendations:
1. The scope of the disclosure should be appropiately reduced.

2. If the spouse of a public servant is unwilling to assist with
declaring properties in his ownership and it is not reasonable to
require the public servant to comply with this obligation, his
liability should be reduced or exempted. Before filing an AD, a

public servant should be given an opportunity to ask the
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monitoring agency to ascertain, if he will face sanctions, even
when he is unable to disclose his spouse’ s asset for legitimate

reasons.

3. If the discrepancy of the submitted and the actual asset still falls
within a reasonable range, the public servant should not be

penalized for false information.

4. To decide, weather a public servant has wrongfully declared his
properties with the intent of dolus eventualis, the property
declaration agencies should take a holistic look at the declared
asset and consider the reasonableness to impose upon him an

obligation of more self-investigation.

5. Article 12, Section 4 of the APDPS concerning the criminal

sanction runs afoul of the constitution and therefore should be

abolished.

6. It 1s not recommended, to introduce criminal sanction for second

false declaration.

7. Weather a public servant should place his asset in a trust, is to be
considered in the context of preventing COI. Only qualified blind

trust can fulfill this function.

Key words: asset declaration, conflict of interest, illicit enrichment, good

governance, blind trust
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FIRGATE 5 3 ko B¢ anii 12 A 18 25 (principal-agent theory)'?

"2 Pratt/ Zeckhauser, Principals and Angents: An Overview, in: Pratt/ Zeckhauser ed., Principals and
Agents: The Structure of Business, Boston, 1985; .. Jensen / Meckling,"Theory of the firm:
Managerial Behavior, Agency Costs and Ownership Structure", in: Journal of Finincial Economics, 3,
pp- 305; Fama / Jensen, ,,Seperation of Ownership and control®, in: Journal of law and economics 26
(1983), pp.301-325. 12 ™ R+ (S 3 A JLH i P> 3 & 31 In-Chin Chen (Bt # 45 ), Das Institut
der Vertretung im Verwaltungsverfahren zwischen Verwaltungseffizenz and Rechtsschutzauftrag,
Frankfurt am Main 1999, S. 31-37.
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Bos g s Jo R TE A T84 enRf % # L Wolf, Benedict J. The effects of agency problems on the
financial behavior, performance, and efficiency of German stock corporations. Frankfurt am Main:
1999. Page 8.

Neoinstitutionalistic Theory
I

| l
Incentive-Based Theories Transaction Cost Theory

I
' |
1 l
Asymmetric Information Agency Theory Property Righls Theory

—
I l

I Financial Agency Theory | |0rganizaiimalﬁgency'rheory

“Richter, Institutionen okonomisch analysiert, Tiibingen, 1994, S. 31f I 4 —4t (X 1@ < B* 47
( Principal-Agent-Problem) /& A Ross, S., ,,The economic Theory of Agency: The Principal’s
Problem®, in: American Economic Review, Papers and Proceedings, 63, 134-149. zitiert nach
Richter/Furubotn, a.a.O. S. 268.

3«“We define an agency relationship as a contract under which one or more persons (the principal(s))
engage another person (the agent) to perform some service on their behalf which involves delegating
some decision making authority to the agent.” Jensen/Meckling,"Theory of the firm: Managerial
Behavior, Agency Costs and Ownership Structure", in: Journal of Financial Economics,3, S. 308; #&
Z" "% 7T 3 2 Richter/Furubotn, Neue Institutionendkonomik, Tiibingen, 1996, S.163.
o B ,;ﬁmﬁ * H& ~ 1t (rational utility maximization)& § & & % 3% ° ;F % Coase, JITE 149/1
(1993), 97; Posner, JITE 149/1 (1993), 74; Williamson, JITE 149/1 (1993), 112f.
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7 How the principal can best motivate the agent to perform as the principal would prefer, taking into
account the difficulties in monitoring the agent’s activities.” Sappington, ,,Incentives in principal -
agent Relations®, in : Journal of economic Perspectives, 1991, S. 45-66; Vgl. auch Helmut, Risiko,
Anreiz und Kontrolle, Heidelberg, 1990, S. 12; Richter/Furubotn, 1996, S. 93.

Vgl. Jensen/Meckling,"Theory of the firm: Managerial Behavior, Agency Costs and Ownership

Structure"”, in: Journal of financial Economics, 3, S.308.

# & Arrow, "Agency and the Market", in: Arrow/Intriligator, Handbook of Mathematical

Economics, Bd. III, North-Holland, 1986, S. 1184f.

0 ;EF‘-EL Arrow, 1986, S.1185; Richter/Furubotn, Neue Institutionendkonomik, Tiibingen, 1996, S. 165.

?'Vgl. Richter/Furubotn, 1996, S. 273; Sappington, Incentives in Principal -agent Relations, in : Journal
of economic Perspectives, 1991, S.56ff; Shapiro, The Social Control of Impersonal Trust, in: AJS 93,
S. 641.

** Pinghsun Huang and Yan Zhang, Does Enhanced Disclosure Really Reduce Agency Costs?
Evidence  from the Value of Corporate @ Cash  Holdings and  Dividends,
www.ccfr.org.cn/cicf2008/download.php?paper=20080114101835.PDF (accessed at 13.07.2010)

19

11


http://www.ccfr.org.cn/cicf2008/download.php?paper=20080114101835.PDF

T ek AR R B KPR o

FAR G R NIL A S T L o R RN IR A £ 3L iE TR AR
LoNIE A r,’qé;b% R 'gj%ét RIZ R et o K 4ot G R,
R EF gkt 23 hEnlriti #A 40
B Rt s d AR A Se R Fla L RIL A g A > R A
L3Rk B e R R FRA LR e LR

T OBRS T EMES A (RIER) BFH IR ARG T

.
[
P
H
=
>~
,z\
N
_"J
_‘1
=
v
e
FIS
S
.\1.
TON
*
v
>~
Ry
I3
o
i
> g
|\

M A TRk ’”’F‘E"*ZS’MHW@M‘“ * g
Brag 4 SRR Fr d 3 NEA IR A EA R Y
Booom iEd - W ER g BRRAL NI A (e frE AR AT A I F enfF
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BSiehe Arrow, 1986, S.1184; Richter/Furubotn, Neue Institutionendkonomik, Tiibingen, 1996, S. 164.

*Dazu Richter, Institutionen 6konomisch analysiert, Tlibingen, 1994, S. 31f; Schéfer/Ott, Lehrbuch der
okonomischen Analyse des Zivilrechts, 2. Aufl., 1995, S. 1091, 525f.

“Richter/Furubotn, 1996, S. 150.
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el XA KA S FABHAF B RMAY A LS §

£

FAR SR FEE P RETS of M TS EMAY F
=2
HES A FRr a7 a2 FRIEF2EFTFHL CHH 2

Frigs 2 ad s FP RSB A2 T VRS RIGIR T E D

FIE@AT o - 25 > nEEAEM AN L RNFRHEE
I

Toiz &t ¥ ) BHIER 2B R LR b7 2 A i =
L R A R EE R L LT (good governance) Bt ZE
ToMAY FIEME B EREE e 2310 2 F N nE R

2% Djankov, S., R. La Porta, F. Lopez-de-Silanes and A. Shleifer (2009), p. 2.

7 Anwar Shah, Tailoring the Fight Against Corruption to Country Circumstances. In Performance
Accountability and Combating Corruption , edited by Anwar Shah(2007), p.241. Washington, DC:
World Bank.

2 Rose-Ackerman Susan, Corruption and Government: Causes, Consequences, and Reform 2007.

* United Nations, Good Governance Practices for the Protection of Human Rights, 2007.
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B2 % B 4 R % 527 )= % B (United Nations of Drugs and Crime) 7
2007 & 9 0 03k = ehw AL G P A E B H (SAR) @ B K
ABREZTEMTR RRE afs?ﬁ}i TR TR B Y L R
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24T e £ B F #4135 % (Public Accountability Mechanisms,
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(Organization for Economic Cooperation and Development, OECD)
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TR R e g AR 2Le ARTrCE mﬂéﬁwﬁfx L

3% https://www.agidata.org/pam/ , last visit: 2010.03.10.
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7' 3% € (Council of Europe,COE)*13k % ik 7 i3 B 7k B(The Group
of State Against Corruption,CRECO) - iz B £ B % 7 £ =5 T W 7B
WREFEREKREFE §57, + $ERanT B A Y /P45
ﬁm*%°%“74’@W*ﬁ¢??%%ﬂﬁﬁﬁﬁiﬁﬁ’ﬁ
WABARMHAY FRONER DT E L 0 A H A IR R IR
(Global Integrity) ~ B"% &% P* ' % (Transparency International) ~ f= o
2_ #{Freedom House) T #f {4+ ¥t & WF N13=G3F 2L A Y 3F T &
HvY - B ahE RIEP o I B % 417 (Asian Development Bank >
ADB) 11 2 ‘&g v T KB ‘35'.‘?%‘;4 E 1T F4drie ? BHFEH#FR > UE
LTWERL T XS BRFOF F AR nE B2t vh o 2R
% 8 ek o4 Andrei Shleifer % 4 0 4422 % 175 B B 7 ¢
RAMAY FUEELJIFBERZHTARDLABITL L BE LT
S4B B2 k0 Aw R4 H LT o Andrei Shleifer Foi g
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3! ADB/OECD, Anti-Corruption Policies in Asia and the Pacific: Progress in Legal and Institutional
Reform in 25 Countries, Manila. 2006, http://www.oecd.org/dataoecd/32/31/36832820.pdf,
accessed on 10.03.2010.

32 Djankov, S., R. La Porta, F. Lopez-de-Silanes and A. Shleifer (2009).

33 http://www.economics.harvard.edu/faculty/shleifer/dataset, accessed on 10.03.2010.
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3 http://www1.worldbank.org/publicsector/civilservice/assetsDimensions.htm

¥ 11+ 32 The World Bank’s AGI Initiative,
http://siteresources.worldbank.org/EXTPUBLICSECTORANDGOVERNANCE/Resources/286304-
1235411288968/WBsAGIInitiative.pdf?resourceurlname=WBsAGlIInitiative.pdf , last visit :
2010.05.04.

0T #LP %~ L Ruxandra Burdescu et al, Income and assets declaration — Tools and trade-offs, p.
1071f.
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Brookings Institution Press (2002), p. 142. ; Demmke C., Bovens M., Henokl T., van Lierop K
Moilanen T., Pikker G., Salminen A. Regulating Conflicts of Interest for Holders of Public Office in
the European Union
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pdf, accessed on 10.03.2010

http://www.economics.harvard.edu/faculty/shleifer/files/Disclosure Politicians AEJAPP FullPaper.
71



http://www.economics.harvard.edu/faculty/shleifer/files/Disclosure_Politicians_AEJAPP_FullPaper.pdf
http://www.economics.harvard.edu/faculty/shleifer/files/Disclosure_Politicians_AEJAPP_FullPaper.pdf

DB BB AL REER AT R R & R GHL E R
FIFR i) o fER > K EARLD A RAESTA D R T p A (TR
) BN AR R TR R A Y 4F 0 2005 # 337 B §
i B /2 (Das Gesetz Uber die Rechtsverhiltnisse der Mitglieder des
Deutschen Bundestages, AbgG)5 | i&#7eniL 2 > & R g R [ < f ¢ 4F
HPEERegRE2FaEd > N2 FEETRERA L8 AR DT
5o e faR B KR i R e
TNE T o0 2 BRI AT E S R BANER
EFYAFERIE CRERET USRS R F R L EE
Feni g o SR g R R L FI A R AT M U
8 BB E 2y 2 4 L ¥4 R A deirm @ d > R ET
B3R R R 5 AR R MR B R R R

HEEE T 0 R R B

TR

/4
=
>~

?ﬁmé%ﬁ~nwlﬁﬁéé%o—ﬁﬁﬁvmﬁzﬁﬁ’?Eﬁiﬂﬁﬂi
TE A AR a%§’z@¢5ﬁﬁA&@gﬁL$ww

DRURE I VR Lt S ERE R JLvQ,ﬁ;}%&Aﬁgjée’gg
ik R E AR TR EF T o d o T i EerpRg
Bl a3 ko TR GG 21 H i R To $EP RO
T FRE BRI EFORET I EYLE B F b

A

7

F_
—mbe
u'

?,:*?‘1"Em|§—élﬁﬁ‘*ﬁdﬁ% TP A Y RE B E T B B A g
;f“quf\' ARAE o 3 BB LRI E I VA F TIEAZ

% BVerfG, 2 BVE 1/06 vom 4.7.2007, Absatz-Nr. (1 - 389),
http://www.bverfg.de/entscheidungen/es20070704_2bve000106.html
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accessed on 10.03.2010.
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1% Richard Messick, Income and assets declarations: Issues to consider in developing a disclosure
regime, p.11, U4 Issue.
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(2005) (Page: 7)
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pdf, accessed on 10.03.2010.
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(2008) (Page:4)
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Reform in 25 Countries, Manila. 2006, P. 10, http://www.oecd.org/dataoecd/32/31/36832820.pdf,
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As one pillar of the Sunshine Acts, the “Act on Property-Declaration by Public Servants” imposes upon
the public servants an obligation to disclose their financial situation, so that transparency of their
wealth can be increased and monitored. This approach can not only prevent conflict of interest or even
corruption, but also promote people’s trust in a clean and competent government. However, such a
system may also lead to a number of disadvantages, such as encroachment upon the public servants’
right to privacy, increasing the implementation cost and reducing people’s incentive to hold public
office. Therefore, there exist always voices to amend this act; even it has undergone several
modifications since its taking effect in 1993. Through the lens of governance theories, this project will
examine this act’s post-implementation effect. By way of literature research and roundtable
discussions, some practical problems will be exposed. In addition, this project will choose Singapore,
Hong Kong, the United States and Canada as benchmarking countries. After comprehensive and
systematic comparison of their national policies and institutional facts, we will highlight the factors
available for legal and institutional transplantation, and designate the path-dependent factors which
limit the possible choices of our system. Through the above-mentioned analysis, we will at least
recommend legislative proposals about the following controversial issues: First, should we expand or
reduce the scope of public servants to file assets declaration? Second, should we expand or reduce the
content of assets declaration? Third, we will explore the feasibility, the necessity, and the means of
implementing a mandatory trust. Fourth, should assets disclosure be public or non-public? Fifth, what
kind of filing method and frequency serves the policy at best? Sixth, should we introduce special

criminal punishment to sanction those making inaccurate statements on assets declaration?
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In order to ensure public trust in the government’s integrity., Taiwan has introduced a series of
sunshine acts, including the 1993 passed “Act on Property-Declaration by Public Servants” (APDPS)
and the 2000 passed “Act on Recusal of Public Servants Due to Conflicts of Interest”. The APDPS has
undergone 4 amendments. Nonetheless, calls for further amendment are still now and again to hear.
Therefore, the Research, Development and Evaluation Commission has, after public tender, funded this
project, to review the post-implementation effects of the concerned law. Based on the reference
framework of good governance developed by World Bank, this project weighs the advantages and

disadvantages of asset disclosure (AD) and advances its legislative strategies and recommendations to
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institutional reform. The research team analyses court decisions as well as the Executive Yuan appeal
decisions, and identifies controversial problems in theory and practice through focus group meetings.
Furthermore, we explore the implementing effectiveness of various countries, especially the United
States, Canada, Hong Kong and Singapore as benchmark case and base our recommendations on the
lessons from international experience. Through the above analysis, we find out:

1. The institution of AD can be designed to help prevent potential conflict of interest (COI), detect
illicit enrichment (IE) and increase public trust in the government’s integrity. While the AD
systems in the U.S. and Canada focus primarily on the prevention of COI, Hong Kong and
Singapore serve as the most famous examples to employ the financial disclosure as tools to
detect IE.

2. The APDPS has fulfilled its expected functions to some degree since its implementation.
However, it also brings about a lot of side effects, such as the cost of implementation, reducing
people’s will to hold public office, and violating privacy.

3. The newly enacted crime of inexplicable wealth and the proposed establishment of the
Independent Commission Against Corruption might complement the APDPS to fight against IE.
However, it is still too early to make a definite judgment, if these mechanisms really work.

4. Despite the legitimacy of separately regulating AD and COI in the current law, their functional
connection should be further strengthened.

From the above observations we conclude the following main recommendations:

1. The scope of the disclosure should be appropiately reduced.

2. If the spouse of a public servant is unwilling to assist with declaring properties in his ownership
and it is not reasonable to require the public servant to comply with this obligation, his liability
should be reduced or exempted. Before filing an AD, a public servant should be given an
opportunity to ask the monitoring agency to ascertain, if he will face sanctions, even when he is
unable to disclose his spouse’s asset for legitimate reasons.

3. If the discrepancy of the submitted and the actual asset still falls within a reasonable range, the
public servant should not be penalized for false information.

4. To decide, weather a public servant has wrongfully declared his properties with the intent of
dolus eventualis, the property declaration agencies should take a holistic look at the declared
asset and consider the reasonableness to impose upon him an obligation of more
self-investigation.

5. Article 12, Section 4 of the APDPS concerning the criminal sanction runs afoul of the
constitution and therefore should be abolished.

6. It is not recommended, to introduce criminal sanction for second false declaration.

7. Weather a public servant should place his asset in a trust, is to be considered in the context of

preventing COI. Only qualified blind trust can fulfill this function.
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